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IN THE SUPREME COURT
OF THE STATE OF UTAH
THE STATE OF UTAH,

Plaintiff and Respondent,
Case No.

vs.

12711

EARL HENRY ROBISON,

Defendant and Appellant.

BRIEF OF APPELLANT
STATEMENT OF NATURE O:F CASE
This is a criminal proceeding in which the appellant,
Earl Henry Robison, was charged with the crime of
murder in the first degree by information filed in the
Third Judicial District Court of Salt Lake County on
July 8, 1971.
DISPOSITION BELOW
The appellant was tried by jury before the Honor:lble Joseph G. Jeppson, District Judge, commencing
1

August 30, 1971· On September 2, 1971, the case was
submitted to the jury which returned a verdict of guilty
of the lesser included offense of murder in the second
degree. On September 10, 1971, the appellant was sentenced and committed to the Utah State Prison for
the indeterminate term as provided for the crime of
murder in the second degree.

RELIEF SOUGHT ON APPEAL
Appellant seeks a new trial.

STATEMENT OF FACTS
Approximately 5 :30 P.M. on May 6, 1971, the police
responding to information received went to the foothills
above 13th Avenue in Salt Lake City and found the
body of one Roland Briggs. The cause of death was
the result of a gunshot wound (T.111). On May 7th,
1971, the defendant was apprehended and placed in
custody for first degree murder.
The defendant testified that he and the deceased
had gone up to the avenues earlier and that the defendant was going to scare Mr. Briggs with a gun. That
during the conversation and while the defendant was
trying to unchamber the pistol it accidentally went off
and struck Briggs. (T215-217).
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ARGUMENT
POINT I
THE TRIAL COURT COMMITTED PREJUDICIAL ERROR IN ALTERING THE APPELLANT'S INSTRUCTION TO THE JURY REGARDING ACCIDENTAL SHOOTING.
Instruction No. 5-0, as given, stated:
You are instructed that it is the theory of the
defense that the defendant did not intend to shoot
Roland Briggs but such shooting, if by the defendant, was accidental. You are instructed that
if you find the shooting was by the defendant and
accidental, or, if you have a reasonable doubt
that the shooting was by the defendant and not
intentional, you may not convict the defendant
of either murder or voluntary manslaughter but
must consider whether or not the defendant is
guilty of involuntary manslaughter or not guilty
as defined in these instructions. (Emphasis added).
The appellant's requested instruction was based
entirely on an accidentaly shooting and was altered
by the trial court. The trial court deleted the word
"accident" and inserted the words "Not intentional".
It is appellant's contention that the instruction, as was
given, completely diminished the defense of accidental
shooting and mislead the jury, and was therefore prejudicial to the appellant.
This Court has held that a defendant has a right
to have the jury instructed on his theory of the case·
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State v. Gillian, 23 U2d 372, 463 P2d 811. Appellant
contends that there was sufficient evidence of an accidental shooting (T 159 & 217), and therefore was entitled to have the question of whether an accidental
shooting took place properly put to the jury. See also
People v. Attema, 75 CCA 642, 243 Pac. 461.

POINT II
THE TRIAL COURT COMMITTED PREJUDICIAL ERROR IN ITS INSTRUCTION RELATIVE TO FLIGHT.
The court's instruction 4-d reads as fallows:
The conduct of the defendant after the death
of Roland Briggs is a circumstance which may
considered by you along with all of the other
evidence in the case, as it may tend to prove or
disprove his guilt or innocence.
In this connection, evidence of the flight of
a person immediately after the commission of a
crime is not sufficient in itself to establish guilt,
but is a fact which, if proved, may be considered
by you in the light of all other proved facts in
deciding the question of his guilt or innocence.
Whether or not evidence of flight shows a consciousness of guilt, and the significance to be
attached to a circumstance, are matters for your
determination.
It is the appellant's contention that such instruction
was improper and prejudicial. The strong inference of
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such instruction is that the appellant fled the scene of
the crime in the sense of seeking to escape, which indicates a consciuoness of guilt. There is no evidence that
the appellant left the scene of the crime under circumstances which reflect a sense of guilt or fear of prosecution which is needed for such an instruction. On the
contrary, the only evidence shows that the appellant
left the scene because he was "scared" and further the
record shows he came back shortly thereafter to assist
if he could. ( T242) .
The action of the appellant was not that of flight
but offact that he left the scene and went from one place
to another and returned. As the court stated in State
v. Sullivan, 203 A2d 177, 43 N.J. 209,
"Departure from the scene after a crime has
been committed of itself does not warrant an
inference of guilt."
Such an instruction as given by the trial court was
without proper evidentiary foundation and greatly
prejudiced to the appellant. State v. Bruton, 66 Wash,
2d lll, 401 P2d 340·
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CONCLUSION
For the fore going reasons it is respectfully contended that the conviction of appellant be reversed and
the case be remanded for a new trial.
Respectfully submitted,
Phil L. Hansen
Attorney for the Appellant
410 Empire Building
Salt Lake City, Utah

6

